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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-represented 

parties must call Department 21 to request argument and must specify, in detail, what provision(s) 

of the tentative ruling they intend to argue and why. Counsel or self-represented parties requesting 

argument must advise all other counsel and self-represented parties by no later than 4:00PM of 

their decision to argue, and of the issues to be argued. Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL PROVIDED 

THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom while 

others appear in person. If all parties agree to appear by Zoom, call the department before 4:00PM 

on the day preceding the hearing for authorization to use the Zoom link below. You will likely be 

called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

 

 1.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON MOTION TO/FOR SET ASIDE REPORT OF REFEREE & ORDERS 
FILED BY WILLIAM J REED 
* TENTATIVE RULING: * 
 
On December 12, 2018, the court stayed this action pending resolution of the criminal case 
against the plaintiff. A “to set” in that matter is scheduled for April 1, 2022. The court continues 
these three hearings to September 28, 2021. If the criminal matter has been resolved, the court 
will consider the motions on that date. If the matter is still unresolved, the Court will again 
provide a future date. 
 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON MOTION TO/FOR REOPEN DISCOVERY FILED BY MARLENE 
SCHULER, HERB SCHULER 
* TENTATIVE RULING: * 
 
See Line 1. 

  

 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS SCHULER 
HEARING ON MOTION TO/FOR REINSTATE JURY IN REED VS SCHULER FILED 
BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
See Line 1. 

  

 4.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION TO/FOR FILE UNDER SEAL FILED BY ALEX 
GOLDSTEIN, NEW U LIFE CORPORATION, 
* TENTATIVE RULING: * 
 
Unopposed motion to file some documents related to defendants’ MSA under seal is granted. 
Defendants to submit an order after hearing for signature. 

  

 5.  TIME:  9:00   CASE#: MSC20-00575 
CASE NAME: STARS HOLDING CO. LLC VS MEHRA 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMENDED COMPLAINT 
FILED BY STARS HOLDING CO., LLC 
* TENTATIVE RULING: * 

 

Before the Court is a motion for leave to file a second amended complaint ("2AC") by plaintiff 

Star Holdings Co., LLC. For the reasons set forth, the motion is granted on the following terms 

and conditions: (1) the 2AC shall be filed with the Court on or before March 30, 2022; (2) 

Defendants are permitted to conduct an additional deposition of Plaintiff's representative Azad 

Amiri limited to addressing the facts and issues set forth in the amendments to the First 

Amended Complaint ("FAC") made in the 2AC; and (3) Plaintiff shall pay the actual reasonable 
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cost of the court reporter's fees incurred by Defendants for the additional deposition of Azad 

Amiri, estimated to be $900, together with actual attorneys' fees incurred by Defendants in 

connection with the additional deposition up to a maximum of $2,200.00. 

Background 

This case involves a commercial dispute arising out of loans made by Plaintiff Star Holdings 

Co., LLC to defendants in connection with their retail gas station and related business located in 

Aromas. Plaintiff contends defendants breached their oral loan agreements, and Plaintiff has 

made claims for breach of contract and multiple common counts to recover the unpaid sums.  

The original complaint initiating this action was filed in April 2020. Plaintiff filed a First Amended 

Complaint ("FAC") in August 2020. No trial date has been set. 

Plaintiff moves for leave to file its proposed 2AC which adds facts to support a claim for 

consequential damages related to defendants' rebranding of the gas station from a "76" station 

to a Mobil station. Defendants oppose the motion.  

Standards Governing Leave to Amend 

Plaintiff cites Code of Civil Procedure §§ 473 and 576 and the liberal policy allowing amendment 

of pleadings embodied in those statutes. The Court has discretion to allow amendment of 

pleadings under Code of Civil Procedure § 473(a)(1) "in furtherance of justice," and "upon any 

terms as may be just." Code of Civil Procedure § 576 grants the Court discretion to allow 

amendment of a pleading "at any time before or after commencement of trial, in the furtherance 

of justice, and upon such terms as may be proper." (Code Civ. Proc. § 576.)  

"California courts have 'a policy of great liberality in allowing amendments at any stage of the 

proceeding so as to dispose of cases upon their substantial merits where the authorization does 

not prejudice the substantial rights of others.' [Citation omitted.] Indeed, 'it is a rare case in 

which 'a court will be justified in refusing a party leave to amend his pleading so that he may 

properly present his case.' [Citation and internal quotations omitted.]" (Douglas v. Superior Court 

(1989) 215 Cal.App.3d 155, 158.) (See also Hong Sang Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 488 [" '[A]bsent a showing of prejudice to the adverse party, the rule of great 

liberality in allowing amendment of pleadings will prevail.' [Citation omitted.]," quoting Board of 

Trustees v. Superior Court (2007) 149 Cal.App.4th 1154, 1163]; Atkinson v. Elk Corp. (2003) 

109 Cal.App.4th 739, 760-761].)  

Whether to grant leave to amend is in the sound discretion of the trial court. (Sullivan v. City of 

Sacramento (1987) 190 Cal. App. 3d 1070, 1081.) "That trial courts are to liberally permit such 

amendments, at any stage of the proceeding, has been established policy in this state...resting 

on the fundamental policy that cases should be decided on their merits." (Hirsa v. Superior 

Court (Vickers) (1981) 118 Cal.App.3d 486, 488-489.)  

1. Non-Compliance with Cal. R. Ct. 3.1324(b) 

The Court finds the moving papers substantially comply with Cal. R. Ct. 3.1324(b) and make the 

showing required under the applicable Code of Civil Procedure statutes. Counsel's declaration 

includes the proposed 2AC marked to show the changes from the First Amended Complaint and 
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the motion is supported by a separate pleading citing and quoting the changes by page and line 

number. (Garrett Decl. Exh. A; Stmt. of Revisions ISO Mot.) Counsel's declaration describes the 

amendments and their effect sufficiently. The moving papers explain why the amendments are 

necessary and proper and offer a general statement of reasons why the request to amend was 

not made earlier. (Memo. ISO Mot. p. 3, ll. 21-24, and fn. 1, p. 4, ll. 19-27; Stmt. of Revisions 

ISO Mot.; Garrett Decl. ¶ 4.) 

Even if the moving papers were not in full compliance with Rule 3.1324(b), Defendants have not 

cited any case authority holding that non-compliance with the rule overrides the statutes and 

case law mandating that the Court liberally grant leave to amend a pleading absent prejudice to 

the opposing party. Defendants do not claim, nor could they reasonably claim on the record 

before the Court, that any minor failure to meet fully the requirements of Rule 3.1324(b) is 

somehow so prejudicial to Defendants that leave to file the 2AC should be denied. 

2. Delay in Moving to Amend 

The Court does not find that there was such unreasonable delay in Plaintiffs' moving to amend 

under the circumstances that leave to amend should be denied. As Plaintiff points out, there is 

no trial date set, and discovery remains open. Further, delay alone is not a basis to deny a 

motion for leave to amend. (Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564-565 [reversing 

judgment on the pleadings for defendant after plaintiff's motion to amend made on the day of 

trial was denied; defendant was not surprised or misled by the proposed amendment to attach 

the correct deposit receipt and purchase agreement instead of escrow instructions to the 

complaint, and the short delay in the trial which would result from the amendment did not 

prejudice defendant].) 

3. Prejudice 

Defendants present some evidence of prejudice as a result of Plaintiff's delay in seeking leave 

to amend. (Moghaddami Decl. ¶¶ 4-7.) They argue the facts they seek to add in the 2AC and 

supporting the claim for consequential damages in the 2AC were known to or available to 

Plaintiff, and that Plaintiff waited to seek leave to amend until after Defendants conducted the 

deposition of Plaintiff's representative Azad Amiri. (Id.) 

It is clear Defendants need to have the opportunity to re-depose Mr. Amiri and to conduct 

additional written discovery to address the amendments to Plaintiffs' claims for damages in the 

2AC. The need for additional discovery under the circumstances, without a trial date set and 

discovery open, is not a ground to deny the motion for leave to amend, but it does support the 

Court imposing reasonable conditions on granting Plaintiff the right to amend. (Code Civ. Proc. 

§§ 473(a)(1) and 576.)  

4. Conditions to Granting Leave to Amend 

"[T]he court's discretion to impose conditions on leave to amend the complaint extends only to 

those conditions which are just, i.e., intended to compensate the defendants for any 

inconvenience belated amendment may cause. [Citation omitted, emphasis added.]" 

(Armenta ex rel. City of Burbank v. Mueller Co. (2006) 142 Cal.App.4th 636, 642.) "A reasonable 

discretion may be exercised in compensating [the defendant] for expenses to which he has 
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been put, although they may not be recoverable as costs. [Citation omitted.] But whatever the 

terms, they should be such as have relation to expenses or charges incurred by the parties to 

the trial, or directly with reference to it, and be imposed with a view mainly of compensating the 

party prejudiced by granting the amendment." (Williams v. Myer (1907) 150 Cal. 714, 718.)  

The conditions the Court is imposing on granting Plaintiff leave to file the proposed 2AC are just 

and appropriate under these authorities. They directly address the prejudice in discovery and 

additional expense Defendants will incur as a result of the new amendments to the complaint. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-02565 
CASE NAME: HOWELLS VS REDDY 
HEARING ON DEMURRER TO CROSS COMPLAINT of BAER FILED BY KAREN E 
HOWELLS 
* TENTATIVE RULING: * 
 
Moot due the filing of the amended cross-complaint. 

  

 7.  TIME:  9:00   CASE#: MSC21-00121 
CASE NAME: YAO VS DIABLO VALLEY ONCOLOGY/ 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DIABLO VALLEY 
ONCOLOGY/HEMATOLOGY MEDICAL 
* TENTATIVE RULING: * 
 

Defendant Diablo Valley Oncology / Hematology Medical Group’s motion for summary 

judgment is granted.  

Plaintiffs sued Diablo Oncology negligence, permanent injury and emotional distress. All 

claims are based on the alleged negligence conduct of a nurse who worked for Diablo Valley 

Oncology. On January 27, 2020, Plaintiff Ziwen Yao received her third injection of Faslodex in 

her right and left buttocks. (Comp. ¶7.) After the injections, Yao’s left leg became paralyzed and 

after one week the paralysis was replaced with pain. (Comp. ¶9.) It is alleged that the nurse’s 

injection of Faslodex into the leg buttock was the cause of the paralysis. (Comp. ¶¶7-9.)  

A defendant meets its burden on a motion for summary judgment by showing either that 

plaintiff’s claims have no merit or that there is a complete defense to the claims. (Code of Civil 

Procedure § 437c(p)(2).) A defendant can show this by providing factually devoid discovery 

responses from plaintiff or by providing admissible evidence that negates Plaintiff’s claim. 

(Brantley v. Pisaro (1996) 42 Cal.App.4th 1591, 1595-97; see also Aguilar v. Atlantic Richfield 

Co. (2001) 25 Cal.4th 826, 854.)  
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Once a defendant has met its burden, the motion will be granted unless the plaintiff can 

show at least one triable issue of material fact. (Brantley, supra, 42 Cal.App.4th at p. 1594; 

Aguilar, supra, 25 Cal.4th at p.843.) “In ruling on the motion, the court must consider all of the 

evidence and all of the inferences reasonably drawn therefrom, and must view such evidence 

and such inferences, in the light most favorable to the opposing party.” (Aguilar, supra, 25 

Cal.4th at p. 843 (internal citations and quotations omitted); see also, Code of Civ. Proc. § 

437c(c).) 

“ ‘ “[I]n any medical malpractice action, the plaintiff must establish: ‘(1) the duty of the 

professional to use such skill, prudence, and diligence as other members of his profession 

commonly possess and exercise; (2) a breach of that duty; (3) a proximate causal connection 

between the negligent conduct and the resulting injury; and (4) actual loss or damage resulting 

from the professional’s negligence.’ [Citation.]” ’ [Citation.]” (Elcome v. Chin (2003) 110 

Cal.App.4th 310, 317.) “ [T]he general rule applicable in negligence cases arising out of the 

rendering of professional services: ‘ “The standard of care against which the acts of a physician 

are to be measured is a matter peculiarly within the knowledge of experts; it presents the basic 

issue in a malpractice action and can only be proved by their testimony [citations], unless the 

conduct required by the particular circumstances is within the common knowledge of the 

layman.”  [Citations.]’ [Citations.]” (Flowers v. Torrance Memorial Hospital Medical Center (1994) 

8 Cal.4th 992, 1001; see also, Elcome, supra, 110 Cal.App.4th at 317.)  

In support of their motion for summary judgment, Defendant provides the declaration of 

Katherine Kelly, the declaration of Athena Salazar, some of Yao’s medical records and 

deposition testimony from both plaintiffs.  

Athena Salazar, a medical assistant, injected the Faslodex into Plaintiff Yao on January 

27, 2020. (Salazar decl.) In her declaration she explains her experience and what happened 

during the procedure. (Salazar decl.) The medical records include records from January 27, 

2020, which note that Yao received Faslodex and had weakness in her legs after injection. 

(Defendant’s Ex. D.) Kelly is an experienced nurse and has expertise in nursing. (Kelly decl. ¶1-

3.) Kelly reviewed the medical records in this case and the declaration of Athena Salazar, who 

injected the Faslodex on January 27. (Kelly decl. ¶4.) In Kelly’s expert opinion Salazar’s care of 

Yao was within the standard of care. (Kelly decl. ¶8.) Salazar is a medical assistant, not a nurse, 

but Kelly says that it is acceptable for a medical assistant to administer Faslodex. (Kelly decl. 

¶9(c).) Kelly also says that it is unclear what caused Yao’s sciatica. (Kelly decl. ¶9(d), (f).)  

Defendant Diablo Valley Oncology has met its burden on summary judgment by 

providing an expert opinion that Salazar met the standard of care.  

In opposition, Plaintiffs provide medical records dated after January 27, 2020, discovery 

requests and responses, and their declarations. Plaintiffs did not provide the declaration or 

deposition testimony of a medical expert.  
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The medical records show Yao’s treatment for the leg pain / paralysis. (Plaintiffs’ ex. 1-

6.) Most importantly, some of the records connect Yao’s injury to the injection. For example, the 

records state “Sciatic nerve injury – likely due to gluteal injection” and “it is likely related to the 

iatrogenic left sciatic nerve injury”. Statements in a medical record are not the same thing as 

expert opinion. But assuming the Court could consider these statements as expert opinion, they 

only address the cause of the pain. These records do not state that Salazar failed to meet the 

standard of care on January 27, 2020. Thus, these records do not dispute Kelly’s opinion that 

Salazar met the standard of care.  

The discovery requests and responses show that Defendant admits Salazar had full 

control of the injection syringe. (Plaintiffs’ ex. 7.) The remaining discovery documents are 

incomplete and it is difficult to determine what they are offered to show. (Plaintiffs’ ex. 8.) The 

fact that Salazar had control of the syringe does not create a disputed fact as to whether she 

met the standard of care.  

Plaintiffs’ declarations are that when Salazar injected Yao’s left buttock it was done 

quickly. Su commented on that the injection was fast and Salazar did the right side slower. (Su 

decl. ¶¶4-5; Yao decl. ¶¶4-5.) Plaintiffs’ declarations explain what happened after the injection, 

including discussing Yao’s pain and paralysis and subsequent treatment. The problem for 

Plaintiffs is they are not medical experts and an expert is required to explain whether Salazar 

met the standard of care. It is possible that the Faslodex was injected too quickly into Yao’s left 

buttocks, but in order to show there is a triable issue of material fact here Plaintiffs needed to 

provide expert medical testimony that explains that Salazar did not meet the standard of care.  

Plaintiffs’ evidence is insufficient to show there is a triable issue of material fact on 

whether Salazar met the standard of care.  

Plaintiffs also argue that the doctrine of res ipsa loquitur should apply in this case. In 

order to show a trial issue on summary judgment in a medical malpractice case, the plaintiffs 

must show all three of the following: “ (1) the injury must be the kind which ordinarily does not 

occur in the absence of someone’s negligence; (2) the injury was caused by an instrumentality 

in the exclusive control of the defendant; and (3) the injury was not due to any voluntary action 

or contribution on the part of the plaintiff. [Citations.]” (Elcome, supra ,110 Cal.App.4th at 316-

317.) In determining whether to apply res ipsa loquitur, “courts have relied both on common 

knowledge and on expert testimony.” (Id. at 317.)  

“The ‘common knowledge’ exception is principally limited to situations in which the 

plaintiff can invoke the doctrine of res ipsa loquitur, i.e., when a layperson ‘is able to say as a 

matter of common knowledge and observation that the consequences of professional treatment 

were not such as ordinarily would have followed if due care had been exercised.’ [Citations.] 

The classic example, of course, is the X-ray revealing a scalpel left in the patient's body 

following surgery. [Citation.] Otherwise, ‘ “expert evidence is conclusive and cannot be 

disregarded. [Citations.]” ’ ”(Flowers, supra, 8 Cal.4th at 1001.)  
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Plaintiffs have not offered expert, thus in order for res ipsa loquitur to apply Plaintiffs 

must use the common knowledge exception. As noted by Defendant’s expert, there are many 

causes of sciatic nerve injury. (Kelly decl. ¶9(d).) In this case, the common knowledge exception 

does not apply. Therefore, Plaintiffs have not shown that the doctrine of res ipsa loquitur applies 

here.  

  

 8.  TIME:  9:00   CASE#: MSC21-01117 
CASE NAME: POPE VS MEDIA NEWS GROUP 
HEARING ON MOTION TO/FOR SERVICE BY PUBLICATION FILED BY 
MEDIANEWS GROUP INC, CALIFORNIA NEWSPAPERS PARTNERSHIP 
* TENTATIVE RULING: * 
 
Motion to serve Ms. Stroud via publication is granted. The court will sign the order provided. 

  

 9.  TIME:  9:00   CASE#: MSC21-01987 
CASE NAME: HOLTON VS HASAM INC. 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY CASE ( FILED BY 
HASA, INC.) 
* TENTATIVE RULING: * 
 
Moot with the filing of the stipulation to arbitrate. 

  

10.  TIME:  9:00   CASE#: MSC21-02545 
CASE NAME: SUCHIT VS. BASSETT 
HEARING ON DEMURRER TO COMPLAINT of SUCHIT FILED BY JOHN 
BASSETT, LBG HILLTOP, LLC, LGB REAL ESTATE COMPANIES, LLC 
* TENTATIVE RULING: * 
 
Unopposed demurrer is sustained with leave to amend. Plaintiff is ordered to file and serve a 
first amended complaint within 10 days of the hearing. 
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11.  TIME:  9:00   CASE#: MSC22-00065 
CASE NAME: KHALID VS. HOMEOWNERS FIRST 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
PER PLAINTIFFS’ EX PARTE APPLICATION 
* TENTATIVE RULING: * 
 
The hearing is continued by stipulation to April 20, 2022, at 9:00 a.m., in Department 21. 
 

  

12.  TIME:  9:00   CASE#: MSC22-00091 
CASE NAME: JACKSON VS. JACKSON 
HEARING ON DEMURRER TO COMPLAINT of JACKSON FILED BY LAMBERT 
JACKSON 
* TENTATIVE RULING: * 
 

Before the Court is a demurrer to the complaint of Reginald Jackson filed by defendant Lambert 

Jackson. For the reasons set forth, the general demurrers to all causes of action of the 

complaint based on the statute of limitations are overruled, and the general demurrers based 

on the statute of frauds and special demurrers for uncertainty to the first, second, and third 

causes of action of the complaint are also overruled. Defendant shall file his answer to the 

Complaint by March 30, 2022.  

Background 

Plaintiff Reginald Jackson brings a complaint for quiet title against his brother, defendant 

Lambert Jackson. The property subject to the action is a residential property located at 5254 

Bayview Street in Richmond ("Bayview Property"). (For clarity, this ruling will refer to the parties 

by their first names Reginald and Lambert or as "plaintiff" and "defendant.")  

Reginald's mother Elsie Mae Lee had three children, including Reginald, Lambert, and their 

sister Karen Jackson. (Compl. ¶ 11.) Plaintiff alleges that his mother purchased multiple 

properties which she and the three children treated as family assets. (Compl. ¶¶ 14, 17.) One of 

the properties is the Bayview Property, title to which Elsie transferred to Lambert by a deed 

recorded in 2000. (Compl. ¶ 36; Def. RJN Exh. A.) The parties' mother passed away in 2002. 

(Compl. ¶ 25; Def. RJN Exh. B.) 

Reginald alleges that pursuant to long-standing practices of the family, the properties Ms. Lee 

acquired were treated as family assets, with the family members contributing to the properties 

and sharing in the proceeds, even though title to the properties were placed in Lambert's name. 

(See generally Compl. ¶¶ 14-31, 44-46, 48, 69.) Reginald alleges that he has contributed to the 

mortgage payments, taxes, and repairs for the Bayview Property and lived in the property as 

Lambert's roommate. (Compl. ¶¶ 48, 79.)  

Plaintiff alleges he discussed buying his own house with Lambert for several years, and with 

Lambert's encouragement pre-qualified to buy a house in December 2020 based on his 

obtaining part of the equity in the Bayview Property to fund the down payment. (Compl. ¶¶ 50-

55.) Reginald did not show up to sign the papers for Reginald to obtain the new property in 
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December 2020, and in early 2021, when he consulted with an attorney, Reginald discovered 

Lambert was asserting sole control over the Bayview Property. (Compl. ¶¶ 50-55, 57.)  

Reginald filed his Complaint on January 18, 2022. The Complaint is titled "Complaint to Quiet 

Title" and alleges five causes of action for "promissory fraud" (1st C/A), "intentional fraud and 

deceit" (2nd C/A), "concealment fraud – conversion/breach of fiduciary duty" (3rd C/A); 

"intentional fraud" (4th C/A), and "adverse possession" (5th C/A). Reginald alleges he is the 

owner of a one-half interest in the Bayview Property (Compl. ¶ 93), but he also alleges his 

mother's intention was that the property be bequeathed to her three children equally (Compl. ¶ 

43). His request for relief seeks an order quieting title to the property and a declaration that the 

three siblings own the property as tenants in common (Compl. Req. for Rel. ¶¶ 1 and 2.) 

 Lambert filed demurrers to all causes of action on the ground they are time-barred. He asserts 

special demurrers for uncertainty to the first, second, and third causes of action, and contends 

those three causes of action are also barred by the statute of frauds of Civil Code § 1624. 

Governing Standards for Demurrer 

The Court ruling on a demurrer must accept as true all well-pleaded factual allegations of the 

complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) The Court deems the facts alleged to be true, "however improbable 

they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 

Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 374 [" 'A demurrer is simply not the 

appropriate procedure for determining the truth of disputed facts.'," quoting Ramsden v. Western 

Union (1977) 71 Cal.App.3d 873, 879].) 

The Court gives the complaint "a reasonable interpretation, reading it as a whole and its parts in 

their context." (Blank v. Kirwan, supra, 39 Cal. 3d at 318.) The allegations of the complaint 

"must be liberally construed, with a view to substantial justice between the parties." (Code Civ. 

Proc. § 452.) In ruling on the demurrer, the Court is limited to consideration of the complaint and 

matters of which the Court can take judicial notice. (Blank v. Kirwan, supra, 39 Cal.3d at 318; 

Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  

"If the complaint states a cause of action under any theory, regardless of the title under which 

the factual basis for relief is stated, that aspect of the complaint is good against a demurrer."  

(Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38-39 [court not limited to 

theory of recovery alleged by plaintiff but tests pleading based on the facts alleged].) To sustain 

a demurrer based on the statute of limitations, it must "clearly and affirmatively" appear that the 

cause of action is barred based on the face of the complaint, not that the cause of action might 

be barred. (Committee v. Green Foothills v. Santa Clara County Bd. of Supervisors (2010) 48 

Cal.4th 32, 42; Lee v. Hanley (2015) 61 Cal.4th 1225, 1232 [demurrer based on statute of 

limitations does not lie when the action may be, but is not necessarily, barred].)  

Demurrers for uncertainty are disfavored. (Lickiss v. Financial Industry Regulatory Authority 

(2012) 208 Cal.App.4th 1125, 1135.) " '[U]nder our liberal pleading rules, where the complaint 

contains substantive factual allegations sufficiently apprising defendant of the issues it is being 

asked to meet, a demurrer for uncertainty should be overruled or plaintiff given leave to amend.' 
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[Citation omitted.]" (A.J. Fistes Corp. v. GDL Best Contractors, Inc. (2019) 38 Cal.App.5th 677, 

695 [quoting Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139, fn. 2].) 

Request for Judicial Notice 

The Court grants Defendant's unopposed request for judicial notice of the deed conveying title 

to the Bayview Property to Lambert and Elsie Mae Lee's death certificate. (Def. RJN Exhs. A, 

B.) (Evid. Code § 452(c) and (h).) 

Analysis 

A. Demurrers Based on Statute of Limitations (All Causes of Action) 

 

1. Statute of Limitations Governing Quiet Title Actions 

The statute of limitations for bringing a quiet title action "is determined with reference to the 

underlying theory of relief." (Bank of New York Mellon v. Citibank, N.A. (2017) 8 Cal.App.5th 

935, 944 [citing Muktarian v. Barmby (1965) 63 Cal.2d 558, 560 ("Muktarian") and Salazar v. 

Thomas (2015) 236 Cal.App.4th 467, 476]; Kumar v. Ramsey (2021) 71 Cal.App.5th 1110, 

1122.) In this case, the four causes of action preceding the adverse possession cause of action 

allege various forms of fraud, making the claims subject to the fraud statute of limitations of 

Code of Civil Procedure § 338(d).  

a. Adverse Possession and Code of Civil Procedure § 321 

Code of Civil Procedure § 321 establishes a five-year statute of limitations for the record owner 

to recover real property from an adverse possessor. The statute requires the record owner to 

bring suit within five years to recover possession and his title. (Sorensen v. Costa (1948) 32 

Cal.2d 453, 460-461.)  "California law does not require a plaintiff to bring an action to perfect his 

or her claim of adverse possession. Rather, it is the record owner--not the intruder--who must 

bring an action within five years after adverse possession commences in order to recover the 

property. [Citation omitted.]" (Marriage v. Keener (1994) 26 Cal.App.4th 186, 191-192.) (See 

also Connolly v. Trabue (2012) 204 Cal.App.4th 1154, 1163 [same].) 

Plaintiff is not the record owner of the Bayview Property. He claims to have an ownership 

interest by agreement and family practice and alleges his continuous possession of the property 

for at least five years. Plaintiff is the adverse possessor based on those allegations and is not 

required by Code of Civil Procedure § 321 to bring his claim for adverse possession and quiet 

title within five years.  

b. Other Statutes of Limitations Cited by Defendants 

Defendant cites a number of other statutes of limitations to support his contention the claims are 

time-barred. Code of Civil Procedure § 343 is the general "catch all" four-year statute of 

limitations for claims not addressed in other limitation of actions provisions. That statute does 

not apply to actions for quiet title where the underlying theory of relief asserted is fraud. (Turner 

v. Milstein (1951) 103 Cal.App.2d 651, 658-659.) Plaintiff does not seek cancellation of the deed 

to Lambert, but even if he did, where the "gravamen" of the claim to cancel an instrument is 

fraud or mistake, the statute of limitations of Code of Civil Procedure § 338 for fraud applies 
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rather than Code of Civil Procedure § 343. (Robertson v. Superior Court (2001) 90 Cal.App.4th 

1319, 1326-1327; Zakaessian v. Zakaessian (1945) 70 Cal.App.2d 721, 725.)  

Code of Civil Procedure § 315 applies to actions brought by the "people of this state," meaning 

the State of California on behalf of the people, not individual citizens. (See generally People v. 

Chambers (1951) 37 Cal.2d 552 [addressing applicability of statute to suits by state].) Code of 

Civil Procedure § 317 also is inapposite; there are no facts alleged that this action arises out of 

any "letters or grants of real property issued or made by the people of this state" (meaning 

letters or grants issued by the State of California) that were declared void by a court, giving rise 

to a claim by the State "or by any subsequent patentee or grantee of the property, his heirs or 

assigns." (Code Civ. Proc. § 317.)  

Code of Civil Procedure § 366.1 is a statute of limitations for claims of a decedent. Plaintiff 

alleges he has claims against Lambert for fraud supporting a right to quiet title to the property, 

not that he is asserting claims on behalf of Ms. Lee. Code of Civil Procedure § 366.3 also does 

not apply. That statute limits the time for a party to bring a claim arising out of an agreement to 

make will or make a distribution of a person's estate. Though Plaintiff includes an allegation 

regarding Ms. Lee's intended bequeath of the Bayview Property (Compl. ¶¶ 41, 43), the Court 

does not interpret the gravamen of Plaintiff's claims to be a breach of promise by Ms. Lee to 

make a distribution of her property upon her death to which the limitations period of Code of 

Civil Procedure § 366.3 may apply. (See Estate of Ziegler (2010) 187 Cal.App.4th 1357, 1365 

[describing claims within scope of Code of Civil Procedure § 366.3].)  

2. Commencement of Statute of Limitations on Fraud and Quiet Title Claims 

Under Code of Civil Procedure § 338(d), the three-year statute of limitations for claims for fraud 

or mistake "is not deemed to have accrued until the discovery, by the aggrieved party, of the 

facts constituting the fraud or mistake." (Code Civ. Proc. § 338(d).) "This section effectively 

codifies the delayed discovery rule in connection with actions for fraud . . . [Citation, internal 

quotation marks omitted.] The 'date the complaining party learns, or at least is put on notice, that 

a representation was false' is the date the statute starts running. [Citation omitted.]" (Britton v. 

Girardi (2015) 235 Cal.App.4th 721, 733-734 [quoting Brandon G. v. Gray (2003) 111 

Cal.App.4th 29, 35].)  

Taking the allegations of the Complaint as true, Plaintiff alleges that until December 2020, he 

and Lambert treated the Bayview Property as if they were co-owners. (Compl. ¶¶ 44-49.) He 

alleges they treated the Bayview Property in a manner consistent with the family's practices 

regarding to two other family properties, which were titled in Lambert's name, to which Reginald 

contributed financially and from which he received proceeds when they were sold. (Compl. ¶¶ 

18-31, 44-49.) Plaintiff alleges he lived at the Bayview Property with Lambert. (Compl. ¶¶ 48, 94, 

95.) Reginald alleges he only discovered that Lambert had falsely represented that they were 

co-owners and Lambert would not follow prior family practice by sharing equity in the Bayview 

Property with him when he was trying to buy his own house in December 2020, and then 

learned from an attorney in early 2021 that Lambert was the sole titleholder. (Compl. ¶¶ 50-57.) 

These allegations, taken as true on demurrer, support that Plaintiff did not discover the facts 
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constituting the fraud under December 2020, and the action was filed within three years after 

that. (Code Civ. Proc. § 338(d).) 

In addition, there are special rules regarding the running of the statute of limitations; specifically, 

that the statute of limitations does not begin to run on a quiet title claim of a party in possession 

of the property, even if the party knows of a potential adverse title claim, until the adverse claim 

is "asserted in some manner to jeopardize the superior title." (Kumar v. Ramsey (2021) 71 

Cal.App.5th 1110, 1122 [citing Salazar v. Thomas, supra, 236 Cal.App.4th at 477, Muktarian, 

supra, 63 Cal.2d at 560–561, and Secret Valley Land Co. v. Perry (1921) 187 Cal. 420, 426–

427].) In Reuter v. Macal (2020) 57 Cal.App.5th 571 ("Reuter"), the Court held that plaintiff's 

quiet title action filed in 2018 was not time-barred, though plaintiff had deeded title to the 

property to his former fiancé in 2005 in contemplation of their marriage and though plaintiff 

broke off the engagement in 2011. Plaintiff lived in the property with the defendant throughout 

that time. Relying on the rule in Muktarian, supra, 63 Cal.2d at 560–561, the Court held the 

statute of limitations on his quiet title claim did not begin to run, because plaintiff was in 

continuous, though non-exclusive, possession of the property with the defendant, and defendant 

did not actually assert any adverse title claim during that time. (Reuter, supra, 57 Cal.App.5th at 

578 [the statute of limitations "could not have begun to run against him while he was in 

undisturbed possession of his condominium."].)  

Based on the facts alleged, liberally construed as required on demurrer, the Court cannot 

conclude from the face of the Complaint that Reginald's causes of action are necessarily barred 

by the statute of limitations. (Committee v. Green Foothills v. Santa Clara County Bd. of 

Supervisors, supra, 48 Cal.4th at 42; Lee v. Hanley, supra, 61 Cal.4th at 1232.) The demurrers 

on statute of limitations grounds are therefore overruled. 

B. Statute of Frauds (1st, 2nd and 3rd C/As) 

Civil Code § 1624 generally requires certain agreements to be in writing to be enforceable, 

including an agreement not to be performed within one year and certain agreements relating to 

the sale or lease of real property. (Civ. Code § 1624(a)(1), (3), (4).) The general rule is subject 

to recognized exceptions, including that part performance of the contract may support 

enforcement of the contract notwithstanding the statute of frauds or that the other party is 

equitably estopped from raising the statute of frauds as a defense. (See generally In re Marriage 

of Benson (2005) 36 Cal.4th 1096, 1108-1109 ["where assertion of the statute of frauds would 

cause unconscionable injury, part performance allows specific enforcement of a contract that 

lacks the requisite writing. [Citation omitted.] The doctrine most commonly applies in actions 

involving transfers of real property."]; Carlson v. Richardson (1968) 267 Cal.App.2d 204, 208-

209 [explaining distinction between part performance and equitable estoppel to prevent 

defendant from invoking statute of frauds as defense to enforcement of oral agreement to 

transfer property].) 

The California Supreme Court has held that a fraud cause of action is not barred because a 

fraudulent promise is unenforceable under the statute of frauds. (Tenzer v. Superscope, Inc. 

(1985) 39 Cal.3d 18, 28-31.) In reaching its holding in Tenzer, "[t]he court reasoned the statute 

of frauds was not intended to shield or protect the perpetrators of a fraud. [Citation omitted.]" 
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(Lacher v. Superior Court (1990) 226 Cal.App.3d 767, 778.) The holding and rationale in Tenzer 

apply to the fraud causes of action asserted in the Complaint. Those causes of action are not 

barred as a matter of law by the statute of frauds as a result. The demurrers to the first, second 

and third causes of action on that ground are overruled. 

C. Uncertainty (1st, 2nd and 3rd C/As) 

Defendant demurs to these causes of action for uncertainty but does not argue in what manner 

the causes of action are uncertain. The Court finds the policy of the cases which disfavor 

demurrers for uncertainty apply to the Complaint. The allegations of the Complaint sufficiently 

apprise Lambert of the basis of Plaintiff's claims to allow Lambert to defend them, and any 

ambiguities in the Complaint can be clarified through discovery as the case law contemplates. 

The Court overrules the special demurrers for uncertainty. 

 

  

13.  TIME:  9:00   CASE#: MSC22-00205 
CASE NAME: MUFG UNION BANK VS. H. SANFORD 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FILED BY 
PLAINTIFF) 
* TENTATIVE RULING: * 
 
Withdrawn by moving party. 

  

14.  TIME:  9:00   CASE#: MSN21-2247 
CASE NAME: CITY OF RICHMOND VS THOMAS BUTT 
HEARING ON MOTION TO/FOR INTERVENTION FILED BY THOMAS K BUTT 
* TENTATIVE RULING: * 
 

The motion to intervene is denied, as discussed below.  

Background 

On December 7, 2021 the City of Richmond filed this lawsuit seeking to prevent 

disclosure of its attorney-client privileged communications. The petition, which designates 

respondent, Thomas K. Butt, as the “Mayor,” was personally served on the same date. A 

temporary restraining order was issued. 

On December 13, 2021, Thomas K. Butt, through his attorney Daniel Butt, filed (1) an ex 

parte application for intervention and (2) a response to the City’s request for a preliminary 

injunction. Both were filed in his “personal capacity.” The ex parte application for intervention 

was denied without prejudice.  

A hearing was held on January 5, 2022 on the preliminary injunction. Thomas K. Butt 

appeared in pro per, along with attorney, Daniel Butt, who stated he represented Thomas K. 
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Butt in his “personal capacity.” The request for a preliminary injunction was granted following the 

hearing. Thomas K. Butt then filed this motion, through attorney Daniel Butt, in his “in his 

personal capacity” on January 28, 2022.  

Discussion 

Code of Civil Procedure, § 387 (b) states, in relevant part, that “[a]n intervention takes 

place when a nonparty, deemed an intervenor, becomes a party to an action or proceeding 

between other persons […].” (Emphasis added.) Subdivision (d) states that the court shall, upon 

timely application, permit a nonparty to intervene under certain conditions, including where “[t]he 

person seeking intervention claims an interest relating to the property or transaction that is the 

subject of the action and that person is so situated that the disposition of the action may impair 

or impede that person’s ability to protect that interest, unless that person’s interest is adequately 

represented by one or more of the existing parties.” (Emphasis added.)  

The motion argues that Thomas K. Butt, as an individual, is not a named party in this 

action. Neither the facts here, nor the cases cited in the motion, support this point. In addressing 

personal versus official capacity suits, the cases are limited to exploring the meaning of the term 

“person” in 42 U.S.C. § 1983. Neither that statute, nor the principles underpinning the discussion 

of it—primarily related to sovereign immunity of states (see, e.g., Pierce v. San Mateo County 

Sheriff's Dept. (2014) 232 Cal.App.4th 995, 1006-1008, 1014, 1018)—are implicated in this 

matter.  

The Mayor’s attempt to sever his “official capacity” from his “personal capacity,” and 

base a jurisdictional argument on that premise, is unsupported. The Court acknowledges the 

City Attorney’s email stating this action is “against the Mayor only in his official capacity as 

mayor and not in his personal capacity.” The significance of this statement is unclear, but it does 

not dictate this Court’s exercise of personal jurisdiction, which is defined by the Code of Civil 

Procedure: “Except as otherwise provided by statute, the court in which an action is pending has 

jurisdiction over a party from the time summons is served on him […]. A general appearance by 

a party is equivalent to personal service of summons on such party.” (Code Civ. Proc., § 410.50 

(a).) 

Assuming the “Mayor” capacity and Thomas K. Butt’s personal capacity are separate, 

the motion does little to explain how Thomas K. Butt’s interests are not adequately represented 

by one or more of the existing parties. (See Code Civ. Proc., § 387 (d).) Whether the City is 

responsible for paying legal fees is not relevant to the standard on a motion to intervene. 

Thomas K. Butt, who was personally served, has successfully submitted papers and oral 

argument that address his interests as an individual. To the extent Thomas K. Butt wishes to 

assert defenses as to his scope of employment, he may do so.  
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ADD ON 15. TIME:  9:05   CASE#: MSC20-00271 
CASE NAME: MENASCO VS KILARR 
HEARING ON MOTION TO STRIKE BY JORDAN J YUDIEN 
* TENTATIVE RULING: * 
 

Before the Court is a motion to strike Plaintiffs' request for punitive damages and attorneys' fees 

in the First Amended Complaint ("FAC") filed by defendant Jordan Yudien. For the reasons set 

forth, the motion is granted. The following is stricken from the FAC: (1) ¶ 36, p. 8, ll. 6-8 

("Yudien's acts were done maliciously, oppressively, and with intent to defraud, and Plaintiffs 

are entitled to punitive and exemplary damages in the amount to be proven at trial"); (2) Prayer 

¶ 3 ("For punitive damages as the Court see fit") to the extent sought against Yudien; and (3) 

Prayer ¶ 4 ("For reasonable attorney's fees") to the extent sought against Yudien. 

Background 

Plaintiffs have sued Jordan Yudien for breach of fiduciary duty in the third cause of action of the 

Complaint. Yudien was counsel for defendants Constance Kilarr and Jerry Kilarr, now 

deceased, in the prior litigation filed by Plaintiffs against the Kilarrs arising out of a timeshare at 

a Marriott resort in South Lake Tahoe (the "Timeshare"). Plaintiffs and the Kilarrs settled the 

prior litigation (MSC16--01460) ("Prior Litigation"). Plaintiffs accuse Mr. Yudien, as counsel 

representing their adversaries, of breaching a fiduciary duty allegedly owed to them by his 

belatedly recording a quitclaim deed which removed his clients from title to the Timeshare in 

connection with the implementation of their settlement agreement. (FAC Third C/A ¶¶ 31-36.)  

Legal Standards Applicable to Motion to Strike 

The Court may strike allegations that are "irrelevant, false or improper matter" or any portion of 

a pleading "not drawn . . . in conformity with the laws of this state." (Code Civ. Proc. § 436(a) 

and (b).) Like a demurrer, the grounds for a motion to strike must appear on the face of the 

pleading or be based on a matter subject to judicial notice under Evidence Code §§ 452 and 

453. (Code Civ. Proc. § 437(a) and (b).) "A motion to strike, like a demurrer, challenges the legal 

sufficiency of the complaint's allegations, which are assumed to be true." (Blakemore v. Superior 

Court (2005) 129 Cal.App.4th 36, 53 [citing Clauson v. Superior Court (1998) 67 Cal.App.4th 

1253, 1255 

Analysis 

A. Punitive Damages 

Under Civil Code § 3294, punitive damages may be awarded in "an action for the breach of an 

obligation not arising from contract" where Plaintiff proves the "defendant has been guilty of 

oppression, fraud, or malice." (Civ, Code § 3294(a).) Fraud is defined as "an intentional 

misrepresentation, deceit, or concealment of a material fact known to the defendant with the 

intention on the part of the defendant of thereby depriving a person of property or legal rights or 

otherwise causing injury." (Civ. Code § 3294(c)(3).) "Oppression" is defined as "despicable 

conduct that subjects a person to cruel and unjust hardship in conscious disregard of that 

person’s rights." (Civ. Code § 3294(c)(2).) "Malice" is defined as conduct "intended by the 
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defendant to cause injury to the plaintiff or despicable conduct which is carried on by the 

defendant with a willful and conscious disregard of the rights or safety of others." (Civ. Code § 

3294(c)(1).)  

Civil Code § 3294 was amended in 1987 to add the requirement 

that conduct be "despicable" to support an award of punitive 

damages based on malice or oppression. (See Lackner v. North 

(2006) 135 Cal.App.4th 1188, 1211; Stats.1987, c. 1498, § 5, p. 

5780.) The California Supreme Court explained: 

[T]he statute's reference to "despicable" conduct seems to 

represent a new substantive limitation on punitive damage awards. 

Used in its ordinary sense, the adjective "despicable" is a powerful 

term that refers to circumstances that are "base," "vile," or 

"contemptible." (4 Oxford English Dict. (2d ed. 1989) p. 529.) As 

amended to include this word, the statute plainly indicates that 

absent an intent to injure the plaintiff, "malice" requires more than 

a "willful and conscious" disregard of the plaintiffs' interests. The 

additional component of "despicable conduct" must be found. 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725 [emphasis added].) (See also 

Lackner v. North (2006) 135 Cal.App.4th 1188, 1209 ["The adjective 'despicable' connotes 

conduct that is '…so vile, base, contemptible, miserable, wretched or loathsome that it would be 

looked down upon and despised by ordinary decent people.' [Citations, internal quotations 

omitted.]"].)  

A motion to strike is properly granted when a complaint fails to allege facts to state a prima facie 

claim for punitive damages under the standards of the statute. (Turman v. Turning Point of Cent. 

California, Inc. (2010) 191 Cal.App.4th 53, 63.) Alleging an intentional tort alone is not enough to 

support a claim for punitive damages: "Not only must there be circumstances of oppression, 

fraud or malice, but facts must be alleged in the pleading to support such a claim." (Grieves v. 

Superior Court (1984) 157 Cal.App.3d 159, 166 [emphasis added; citing G. D. Searle & Co. v. 

Superior Court (1975) 49 Cal.App.3d 22, 29].)  Conclusory allegations parroting the language of 

the statute are not enough for a punitive damages claim to survive a motion to strike. (Blegen v. 

Superior Court (1981) 125 Cal.App.3d 959, 963 ["Pleading in the language of the statute is 

acceptable provided that sufficient facts are pleaded to support the allegations. [Citation omitted; 

emphasis added.] The terms themselves are conclusory, however."].) (See also Smith v. 

Superior Court (1992) 10 Cal.App.4th 1033, 1041-1042 [holding conclusory allegations of 

complaint did not support claim for punitive damages against attorney].) 

The third cause of action against Yudien includes only conclusory allegations parroting the 

terms used in Civil Code §3294, alleging that "Yudien's acts were done maliciously, 

oppressively, and with intent to defraud." (FAC ¶ 36.) The factual allegations regarding Yudien's 

conduct in allegedly belatedly recording the quit claim deed do not allege vile or despicable 

conduct, or acts constituting fraud as defined in Civil Code § 3294 sufficient to meet the 

standards of fraud, malice and oppression under the statute and the foregoing case law.  
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B. Attorneys' Fees 

"California follows the 'American rule,' under which each party to a lawsuit must pay its own 

attorney fees unless a contract or statute or other law authorizes a fee award. [Citations 

omitted.]" (Douglas E. Barnhart, Inc. v. CMC Fabricators, Inc. (2012) 211 Cal.App.4th 230, 237.) 

"Unless authorized by either statute or agreement, attorney's fees ordinarily are not recoverable 

as costs."  (Reynolds Metals Co. v. Alperson (1979) 25 Cal.3d 124, 127-128.) (See also Code 

Civ. Proc. § 1021 ["Except as attorney's fees are specifically provided for by statute, the 

measure and mode of compensation of attorneys and counselors at law is left to the agreement, 

express or implied, of the parties; but parties to actions or proceedings are entitled to their costs, 

as hereinafter provided."].) 

The Court does not need to look beyond the allegations of the FAC to conclude that the FAC 

does not allege facts sufficient to state a claim for attorneys' fees against Yudien. (Pl. Opp. 10-

11.) Plaintiffs do not cite to any allegations of the FAC that they have a contractual or statutory 

basis for recovering attorneys' fees against Yudien. The FAC does not allege that Yudien was a 

party to the written contracts described in the FAC between Plaintiffs and the Kilarrs and that 

they have a contractual basis for a prayer for attorneys' fees against Yudien. Plaintiffs have not 

alleged any statutory basis for recovery of attorneys' fees against Yudien in their FAC. To the 

extent Plaintiffs pray for attorneys' fees against Yudien, the prayer is "not drawn . . . in 

conformity with the laws of this state." (Code Civ. Proc. § 436(a).) 

C. Later Amendment 

If Plaintiffs develop facts, through discovery or otherwise, that provide a basis for recovery of 

punitive damages or attorneys’ fees against Yudien consistent with foregoing authorities, 

Plaintiffs may move the Court for leave to amend to add requests for those damages. 

 

 


